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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT
MUR: 6267

DATE RECEIVED: March 22, 2010
DATE ACTIVATED: May 6, 2010

I
EXPIRATION OF SOL: Earliest: Nov. 23, 2014
Latest: Dec. 14, 2015

COMPLAINANT: Arizona Democratic Party

RESPONDENTS: Jonathan Paton

Paton for Senate and Jonathan Paton, in his official
capacity as Treasurer

Jonathan Paton for Congress and
Jeffrey John Hill, in his offivial capacity as

Treasurer

RELEVANT STATUTES: 2US.C. §431(2)

2 U.S.C. § 432(eX1)
2U.S.C. §433(a)

2 U.S.C. § 441i(e)

11 CFR. § 108.72(s)
11 CFR. § 100.131(a)
11 CFR §1103
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INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

L  INTROBDUCTION
This mudter inwolves alingatitns that former Arizona State Senator Jonathan Paton

used $7,566 in non-federal funds from his state campaign committee, Paton for Senate
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and Jonathan Paton, in his official capacity as Treasurer (the “State Committee™), to
conduct surveys and polling on behalf of his start-up federal committee, Jonathan Paton
for Congress and Jeffrey Jobn Hill, in his official capacity as Treasurer (the “Federal
Committee”). The complaint also alleges that Jonathan Paton failed to file his Statement
of Candidacy timely, in violation of 2 U.S.C. § 432(e)X1).

Respondents admit that the Staie Committee paid for $7,566 in in-kind
contributions that benaiited the Fadaml Commitear, bt argue slist these cobtribatiens
ware refunded onexn the Fedurnl Caonmittee was established. Respondents admit that
Jonathan Paton did not timely file his Statement of Candidacy, but characterize the
violation as inadvertent. Respondents argue that their errors were minor, were quickly
corrected, and will not be repeated.

Based on a thorough review of the complaint, the response, and other available
information, we recommend the Commission find reason to believe that Jonathan Paton
and Paton for Senate and Jonathan Paton, in his official capacity as Treasurer, violated
2US.C. § 441i(e)(1)(A) and 11 C.F.R. § 110.3(d) by disbursing non-federal funds in
conmection with a federal clection. We alse revormmend the Coremission find reaso= to
believe thut Jonathan Paton for Congress and Jeffrey Jolm Hill, in his official capacity as
Treesurar, vialatad 2 U.S.C. § 441i(e)(1)(A) and 11 C.F.R. § 110.3(d) by receiving thase
prohibited funds. Finally, we recommend the Commission find reason to believe that
Jonathan Paton violated 2 U.S.C. § 432(e)(1) by failing to file his Statement of
Candidacy timely.
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IL  FACTUAL AND LEGAL ANALYSIS

A.  Factual Background

Jonathan Paton, a former Arizona State Senator, is a candidate for the U.S. House
of Representatives from the 8® District of Arizona.

On January 26, 2010, the Federal Committee filed its Statement of Organization
with the Cormission, which designuted Jormthan Paton as the cendidate. Although the
Fedetal Camsnittee separts recuiving and/or making at least $5,000 in contributions and
expenditures by Jaruery 26, 2910, Paton did not file his Statenrent of Canilidacy until
April 1, 2010. Complaint at 1.

Meanwhile, on November 23, 2009, the State Committee reported an expenditure
of $2,709 for “Survey,” and on December 14, 2009, it reported an expenditure of $4,857
for “Vulnerability Study & Expenses.” Complaint at2. The response states that these
disbursements were related to Paton’s “state campaign and the testing the waters phase of
a federal candidacy.” Response at 1. On February 23, 2010, the Federal Committee
made a disbursement to the State Committee in the amouat of $7,566 for items described
as “polling & resear=h” as a 100% reimbursement to the State Conumnittee for the
Novatnber “Survey” and Dacecaber “Vulnombility Stedy.” Sne Begponse at 1. The
Federal Canmittee reparted this disbursessent in its Apsil 20100 Quastarly Rapoxt, which
was filed timely.

There is no informsation in the publicly available documents of any other
contributions or expenditures paid by the State Committee for the benefit of Paton’s
federal candidacy.
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B.  Analysis
1. Improper Use of Non-Federal Funds

The Act prohibits a Federal candidate, a candidate’s agent, and entities
established, financed, maintained, or controlled by them from soliciting, receiving,
directing, transferring, or spending funds in connection with a Federal election, unless
those fizids are subject tv the limitmiens, prohibitions, awl reportiag requiresnents of the
Act. 2U.S.C. § 441i(c)(1XA).

The Act also prohibits wansfers of funds or assets from a candidate’s campaign
committee or account for a nan-federal election to his or her principal campaiga
committee or other authorized committee for a Federal election. 11 C.F.R. § 110.3(d);
see also Explanation and Justification, 57 Fed. Reg. 36,344 (August 12, 1992). Ifa
candidate has an account for a non-federal election, those funds must be kept separate
from federal funds and may not be transferred to his or her federal account or used to pay
for expenditures related to his or her federal election activities. Jd

The Act states that an individual becomes a candidate for Federal office when his
or ber campaign either receivos er mekes §5,000 in contributions or expenditures.
2US.C. § 4311(2). As = excopiion te this ganersl rule, an nadividual may rsise or spend
maae than $5,000 witirout trigamring candiinte statue enly if ke or she is engaged in
permissible “testing the waters” activities, and if the individual gives na igdication that a
decision to run has already been made. See 11 C.F.R. §§ 100.72(a) and 100.131(a). A
candidate who is testing the waters is also precluded from soliciting, receiving, or
spending funds in connection with an election for Federal office, unless those funds are

-4-




118044284555

10

12

13

14

15

17

MUR 6267
First General Counsel’s Report

subject to the limitations, prohibitions, and reporting requirements of the Act. 2 U.S.C.
§ 44li(e).!

In November and December 2009, while Paton was testing the waters for a
federal candidacy, the State Committee, which Paton established, maintained, financed,
or controlled, paid amounts of 32,709 and 34,857 (totaling $7,566) for survey and polling
that bexefited tire testing the waters phase of Paton’s federal eandidacy. Response at 1.
The Fedemet Corumitioe svimbmred the Stale Cormnittae fior 10016 of these saovey ami
polling expenses on Fehruary 23, 2010, a fact which was disclosed in the Fedamal
Comanittee’s April 2010 Quarterly Repert. /d. at Attach. C.

Though the response to the Complaint asserts that the polling and surveys were
“relevant” to Paton’s state and federal campaigns, it provides no explanation why the
Federal Committee reimbursed 100% of the related expenditures to the State Committee.
Under these circumstances, there does not appear to be any basis for a claim that the )
polling and survey expenses should be allocated between Paton’s state and federal
committees, pursuant to 11 CFR § 106.4.

Bywhgm—federdﬁmdstoﬁfma!bdwdmnip’sw!!ingmdmny
coots, the Stete Canemitéer: transferred and/or spent, and the Federal Committee received,
non-federal funds in viclation of 2 U.S.C. § 441i(e)(1)(A) 2nd 11 CF.R. § 110.5(d). Sae
AR 09-06 (Kuhl for Congress) (finding RTB that the candidate’s federal committee

lemph,nemﬁdﬁMhanmymmqumofm clection from an
individual, or $5,000 per calendar year from a candidate committee. See2 U.S.C. §§ 441a(f) and
441a(a)1). A sandidase may not acep! funds fasn prohibited ssunces, inchmiitg corporations, unions,
foreign nationals and persons in the name of another. 2 U.S.C. §§ 441a(f), 441b, 441¢, and 441f. The
candidate must also maintain a record of all contributions received and expenditures made while testing the
waters and must disclose all receipts and disbursements in the foderal committoe®s first financial report
filed with the Commission: See2 U.S.C. § 434(n).
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received prohibited in-kind contributions in violation of § 441i(e) and 110.3(d) when the
state committee paid for polling and other expenses that should have been paid by the
federal committee); MUR 5426 (Dale Schultz for Congress) (finding RTB that the
candidate’s federal committee effectively received prohibited transfer of funds in
violation of § 441i(e) and 110.3(d) when his state committee paid for expenses that were
incwrred in connection with his federal election); MUR 5488 (Levetam) (finding RTB that
a state Jomrainker amd jr state and fedtial conamiithes violated § 441i(e) and 110.3(d) by
using funds from the state committee’s non-federal eccount ta pay far polling
expenditures that directly benefited the federal campaign).

Based on undisputed evidence, we recommend that the Commission find reason
to believe that Jonathan Paton, Paton for Senate and Jonathan Paton, in his official
capacity as Treasurer, and Jonathan Paton for Congress and Jeffrey John Hill, in his
official capacity as Treasurer, violated 2 U.S.C. § 441i(e)(1)(A) and 11 C.FR. § 110.3(d)
by making and receiving prohibited in-kind contributions of non-federal funds in
connection with an election for federal office.

2.  Reporting Violations

QOame an ifelividual whe is “teltipg the waters” achieves candidate status, the Act
requires him to file a Statement of Candidacy within fifteen days, designating a principal
campaign committee. 2 US.C. § 432{)(1). The candidate’s principal campaign
committee must file a Statement of Organization no later than ten days after it has been
designated by the candidate. 2 U.S.C. § 433(a).

The Federal Committee’s April 2010 Quarterly Report indicates that Paton
received $5,000 in contributions no later than January 26, 2010, the date on which the
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Federal Committee filed its Statement of Organization, which listed Paton as the
candidate being supported. Although Paton’s obligation to file a Statement of Candidacy
was triggered no later than January 26, 2010, Paton did not file his Statement of
Candidacy until April 1, 2010, nearly two months late, and a week after the complaint in
this matter had been filed.

Respondents do not deny that the Statement of Candidacy was filed late, but
simply asseris that the: failuce to fils tinsely wan “ifssiiccaiont.” Respomee at 1.
Accordingly, we recomssem the Commissian find reasoz1 to believe that Jenathan Paton
violated 2 U.S.C. § 432(e)(1).
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IV. RECOMMENDATIONS

1 Find reason to believe that Jonathan Paton and Paton for Senate and Jonathan
Paton, 1n lus official capacity as Treasurer, violated 2 U S C § 4411(e)(1XA)
and 11CFR §1103(d),

2 Find reason te believe that Jomnthan Pator for Congmss and Jeffrey Jobn Hill,
n hus official capacity as Treasurer, violated 2 U S C § 4411(e)(1XA) and
11CFR §1103(d),

3 Find reason to beheve that Jonathan Paton violated 2 U S C § 432(e)(1),

5 Approam the sttached Faotual s Liegal Asnalyms, and
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6. Approve the appropriate letters.

AR
Date

BY:

Thomasenia P. Duncan
General Counsgel

Kathleen M. Guith
Acting Associate General Counsel for




